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MALPRACTICE AVOIDANCE NEWSLETTER FOR OREGON L A WYERS 

MEASURE 37 AND 
ESTATE PLANNING AND 

ADMINISTRATION 
In a post-Measure 37 world, some basic 

estate planning techniques involving real 
property may no longer be advisable. Com
mon legal advice on asset protection and 
tax reduction may conflict with some provi
sions of the measure. This article is an 
overview of how Measure 37 impacts Or
egon estate planning and administration. 

Under Measure 37, if the government 
chooses to compensate the land owner, it 
wi II pay based on the decrease in land 
value caused by land use regulations en
acted on or after the date that the present 
owner, or the present owner's family 
member, acquired the property. If, how
ever, the government chooses the waiver 
alternative, then it will waive only a land 
use regulation enacted on or after the date 
that the present owner acquired the prop
erty. Ownership by family members does 
not have any bearing on the waiver op
tion. Local governments probably do not 
have sufficient funds to adequately com
pensate every valid Measure 37 claimant. 
Thus, land owned by a family member 
likely will not be relevant most of the time. 

A recent decision on a Measure 37 
claim illustrates this concept. On May 6, 
2005, The Oregonian reported that a 
Deschutes County couple's Measure 37 
claim was denied because "they didn't ac
quire the property from relatives until 
1999 - after farming protection rules were 
in place. Measure 37 prescribes compen
sation based on the date of the family 
ownership, but waivers of rules are based 
on current ownership." While that case in
volved a pre-Measure 37 transfer, acquisi-
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copy be mailed to you. 

tions from family members after the mea
sure was adopted will almost certainly 
encounter a similar result in waiver cases. 

A direct transfer of property to family 
members is not the only way to destroy a 
valid Measure 37 claim. If John Doe sells 
his land to an unrelated developer, any 
Measure 37 claims John may have had are 
gone. This result appears to be well 
settled. If, instead, John transfers his 
land to a revocable living trust, to ulti
mately benefit his family, would John rea
sonably believe he was risking any Mea
sure 37 claims? Some practitioners be
lieve this is exactly what John has done. 

If your client wants to transfer real 
property, you may want to advise the cli
ent to consult a real estate or land use 
lawyer to determine the possibility of a 
valid Measure 37 claim. If the real prop
erty does have a valid Measure 37 claim, 
determine who is the present owner of 
the property and the date the individual 
or entity acquired the real property or an 
interest in it. 

ESTATE PLANN ING IS SU ES 

Once you have determined the valid
ity of a Measure 37 claim, the property's 
owner(s), and the date of acquisition, 
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consult the following checklist to help analyze any 
estate planning transfers of real property that the cli
ent is considering: 

1. Does the present owner want to transfer the 
property to a revocable living trust (RLT)? 
Estate planning lawyers appear to be split on 
whether transferring the property to an RL T 
allows the government to consider only 
regulations existing when the RL T acquired the 
property. According to some proponents of 
Measure 37, as long as the owner is either a 
trustee or beneficiary, a transfer to an RLT will 
not destroy the waiver claims. Some lawyers 
have espoused a "chain of title" approach, 
believing that because a deed transfers the 
property from the grantor to the RLT, the RL T is 
the present owner. The answer is unknown. Of 
all the lawyer's basic estate planning techniques, 
however, the RL T is probably the least likely to 
diminish a valid Measure 37 waiver claim. Again, 
we simply do not know. 

2. Does the present owner want to transfer the 
property to an irrevocable trust? If the current 
owner is also a beneficiary or trustee of the 
irrevocable trust, it is difficult to see any 
meaningful reason to treat an irrevocable trust 
differently from a revocable trust. Yet some 
Measure 37 advocates claim there is a difference 
and believe that irrevocable trusts are not 
afforded the same treatment as revocable trusts. 

3. Does the present owner want to transfer the 
property to an entity, such as an LLC or a family 
partnership? Lawyers who have examined this 
question conclude that such a transfer will result 
in the LLC or partnership being the present 
owner of the property for waiver claims. It is not 
clear, however, what happens if the original 
owner is also one of the partners or LLC 
members. In that case , will the transfer of the 
property still defeat any waiver claims? 
Information from Measure 37 proponents 
suggests that only the LLC or partnership will be 
deemed the present owner of the property, 
regardless of who the members or partners are. 
Great caution is urged in transfers to LLCs or 
partnerships. 

ESTATE ADMINISTRATION ISSUES 

Normally, a personal representative is the person 
who "steps into the shoes of the decedent" and, for 

the most part, carries on the decedent's pre-death 
activities. After Measure 37, however, that assump
tion may not always hold true. 

1. If the present owner dies before filing a 
Measure 37 claim, does the decedent's potential 
Measure 37 claim run with his or her land? In a 
February 24, 2005, letter from the Office of the 
Attorney General to the Oregon Department of 
Land Conservation and Development (the AG's 
letter), the Special Counsel to the Attorney 
General wrote the following: "[W]hen a public 
entity finds that there is a valid claim for 
compensation under Measure 37, but elects to 
provide relief by [waiving] the law, that relief is 
personal to the current owner of the real 
property ." Thus , in the attorney general's 
opinion, the government may be able to claim 
that the estate is now the present owner of the 
property and that the Measure 37 claim, being 
personal, died with the owner. In other words, a 
Measure 37 claim does not " run with the land," 
according to the attorney general. [To view the 
AG's letter on the Oregon Department of Land 
Conservation and Development's (DLCD) Web 
site, go to www.oregon.gov/LCD/docs/ 
measure37/m37dojadvice.pdf. To view other 
Measure 37 materials on DLCD's site, go to 
www .oregon. gov/LCD/measure37 .shtml.] 

2. If the present owner dies after filing a 
Measure 37 claim, can the decedent's 
personal representative pursue the claim? 
Again referring to the AG's letter: "If the current 
owner conveys the property before the new use 
allowed by the public entity is established, then 
the entitlement to relief will be lost (emphasis 
added)." The AG 's letter refers to the present 
owner conveying property before the new use is 
established. What happens if the present owner 
dies before the use is established? The AG's 
letter does not address this situation, nor does it 
define when a new use is "established." Although 
it is difficult to imagine why a personal 
representative could not pursue a Measure 37 
claim filed by the decedent, the attorney general 
may take the position that the Measure 37 claim 
terminated when the decedent died . 

ADEQUATE DISCLOSURE 

It could take years to fully sort out Measure 37. 
In the meantime, what should you do if your clients 
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DOMESTIC RELATIONS 
AND MEASURE 37 

Editor's Note: The ramifications of Measure 37 ex
tend beyond estate planning and administration. 
Transfers of real property in other contexts, such as 
in a divorce , may invalidate a potenti al Measure 37 
claim. Use great caution when assisting clients with 
any transfer of Oregon real property, including 
court-ordered transfers. 

want or need to transfer land with a potential Mea
sure 37 claim? 

If your clients are more interested in estate 
planning than in preserving a Measure 37 claim, 
have them sign a statement acknowledging that 
fact. No single statement will cover every situation. 
However, the following is an example of a broad
based disclaimer/disclosure statement for clients to 
execute if they decide to proceed with a transfer: 

As part of our estate planning advice to 
you, we have recommended that you {specify 
nature of real property transactions}. You and 
this firm discussed these transfers at length in 
the context of estate planning, tax laws, and 
Measure 37. We also discussed the potential of a 
valid Measure 37 claim that could be made on 
this property. After analyzing all the risks and 
benefits, you have decided not to pursue a Mea
sure 37 claim involving this property at this 
time and, instead, to proceed with your estate 
planning transfers. 

If we make these transfers, the government 
cou ld deny waiver of any land use regulations 
imposed while you owned the property. Thus, 
only those regulations that arise after the prop
erty is transferred may be waived. Nevertheless, 
you have decided to proceed with the transfers 
because you believe that your estate planning 
goals override potential Measure 37 benefits, if 
any. 

If you r c lients want to proceed with a Measure 
37 claim, you might want to consider having them 
make the following acknow ledgment: 

As part of our estate planning advice to 
you, we have recommended that you {specify 
nature of real property transactions}. You and 
this firm discussed these transfers at length in 
the context of estate planning, tax laws, and 
Measure 37. We a lso discussed the potent ial of a 
valid Measure 37 claim that cou ld be made on 
this property . After analyzing all the risks and 
benefits, you have decided to postpone your es
tate p lanning transfers and purs ue a Measure 3 7 
claim involving this property . 

It is possible that if yo u pursue a Measure 37 
claim and do not complete it before you die, your 
personal representative may not be able to com
plete the process. Nevertheless, you have decided 
to proceed with a Measure 37 claim at this time 
and postpone your estate planning transfers be
cause you believe that the benefits of th'e Mea
sure 37 claim outweigh your estate planning goals 

at this time. 

While the future of Measure 37 is not certain, 
lawyers considering a transfer of real property need 
to analyze the Measure 37 implications of that trans
fer. Lawyers should exercise great caution in advis
ing clients on transferr ing Oregon real property for 
estate planning and administration purposes. 

Jay Richardson 
Buckley LeChevallier PC 

Thanks to Marsha Murray-Lusby of Dunn Carney Allen 

Higgins & Tongue LLP, and to June M. Wiyrick, Kay 

Wakefield Abramowitz, Robert LeChevallier, and Richard 

A. Uffelman, all of Buckley LeChevallier, PC, for their as

sistance with this article. 

ARE YOU GETTING PAID FOR 
WHAT YOU DO? 

Attorneys often ask me how they can i ncrease 
their income without working more hours or raising 
their hourly rates. In response, I ask them the fo llow
ing questions: 

How many hours do you work per week or 
month? 

Of the hours you work, how many hours do yo u 
write dow n and keep track of? 

Of the hours you write dow n and track, how 
many hours do you actuall y bi ll ? 

Of the hours you bill, how many hours are you 
paid for? 

The answers to these questions shed light on 
what improvements can be made- im provemen ts that 
do not involve working more hours or rais ing rates. 
On average, attorneys are paid for on ly ha lf of the 
hours they work. Look at the accompanying chart, for 
example. If your hourl y rate is $ 100, working 60 hours 
per week wou ld generate on ly $3,000 in i nco me- the 
equ iva lent of o nl y 30 hours of work. Tracki ng a ll 
yo ur ho urs worked, b illin g all those hours, a nd get-
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ting paid for all those hours would in

crease your income substantially. How Do Your Hours Stack Up? 

KEEPING TRACK OF YOUR TIME 

Pcid 

Billed 

Trocked 

If you don't keep a dai I y time sheet, 
you are probably underestimating the 
time you spend on client matters. Keep
ing a daily time sheet at your desk (or 
on yo ur computer) and using it as you 
perform tasks greatly improves your 
ability to keep track of your work. If you 
form the habit of writing down your time 

Workoo ' 

as yo u do the work , you wi ll lose less 
billable time. Good time management 
techniques enable you to spend more productive 
time doing billable work and less administrat ive time 
trying to reconstruct your day , week, or - for the 

chronica ll y unorganized - month. 

Blocking off time for a project (i.e., no interrup
tions, no phone ca lls) allows you to bill the entire 
time for that matter. Constant interruptions make it 
extremely difficult to accurately record time spent on 
a particular task or case. Blocking off time a lso en
ables you to concentrate so lely on the project at 
hand. 

BILLING YOUR HOURS 

Admittedly, it is not possible to bill 100 percent 
of the time you spend at the office, but think twice 
before writing off your time. Your time is valuable, 

and you should be paid for your work . If you must 
write off time, show the time on the bill and reduce 
the charges . Recording all your hours on the bill 
shows the client how many hours were actually 
spent on the matter, and the fee discount generates 
goodwi ll . 

Many attorneys are turning to flat fee billing 
whenever possible . Clients want to know in advance 
how much they will have to pay for a given matter, 
and providing a "bottom line" number at the outset 
can improve client relations. However, you still need 
to track your time on flat-fee matters; otherwise, how 
will you know whether you covered your costs and 
hourly rate? You may discover that you need to raise 
your flat fee for future matters of the same type. 

GETTING PAID FOR YOUR WORK 

The most important rule of getting paid is select
ing clients who are willing and able to pay for your 
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time. Otherwise, you may find yourself providing pro 
bono services on cases that you accepted because 
you expected them to generate fees . Carefully screen 
new cl ients to minimize the number who don't pay 
for yo ur services because they ca nn ot afford your 
fees . Discuss fees with your c li ents at the outset. If 
you find they are unable to pay for your services, 
you can then make an informed decision about 
whether you want to assist them pro bono. 

If you bill by the hour, be sure the client under
stands what you wi ll be billing for. For example, in 
an intraoffice conference between you and another 
member of your firm (i.e., a lawyer or paralegal) 
about the client's case, do you bill for both individu
a ls' time? What costs do you pass on to clients 
(e.g., long-distance phone calls, faxes, copies)? Ex
plain to the client your minimum charge. If you 
charge by the tenth of an hour (.10), let the client 
know that means your minimum charge will be for six 
minutes- even if the task takes only two minutes. 

Avoid clients with unrealistic expectations. The 
client who complains about everything, who de
mands constant or immediate attention , or who ex
pects extensive hand-holding is usually the client 
who is never satisfied, especially with your bill. 

Before beginning work on a case, have the client 
sign a fee agreement stating the serv ices you will 
perform , the fee for those services, and the terms of 
payment. Clients who will not discuss or agree on 
fees or who will not sign a fee agreement or pay a re
tainer should set off loud alarm bells in your head. 
This type of client is virtually broadcasting a subse
quent fee dispute or malpractice claim. Rejecting this 
client at the outset will minimize the aggravation of 
fee collection difficulties , as we ll as claims. 
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COLLECTING YOUR FEES 

Develop a collection process for past-due ac
counts. Create form letters for overdue bills, and set 
time limits to trigger mailings. Include a due date on 
your bill, for example, "All sums are due and payable 
by the 15th of the month." Set up a schedule to 
phone clients to discuss payment, and don't forget 
to follow up with these calls. If a client is not paying 
your bill, do not take any new matters for that client. 
Always remember that the easiest way to avoid col
lection problems is to get a retainer up front. The 
money will then be there for you to pay yourself 
when the work is completed. 

EARNING THEIR TRUST 

The more your clients trust and respect you, the 
more likely they will value the relationship and the 
work you do for them. Many things combine to cre
ate trust and respect in the attorney-client relation
ship. It is not enough to be a skilled lawyer, because 
clients expect a high level of legal skill. You must 
meet, and ideally exceed, your clients' service expec
tations if you want to build a trusting, respectful re
lationship in which your clients will . want to pay for 
the services you provide. 

Often the is sue is not price, but value. Clients 
tend to focus not strictly on what you charge, but 
what they feel you gave them in return for the fees 
you charged. If you build the client relationship by 
delivering exceptional customer service as well as le
gal service, you will increase your value to your cli
ents, and the clients' trust and respect will help en
sure that you are paid timely. 

Dee Crocker 
PLF Practice Management Advisor 

HELP NEW ADMITTEES 
Are you interested in sharing your experience 

practicing law and answering questions about 
your practice area? If so, volunteer to lead a 
roundtable discussion with new admittees at the 
PLF's Learning the Ropes luncheon on November 
2, 2005. 

Call Barbara Fishleder at 503-684-7425 or 
e-mail barbaraf@osbplf.org if you are interested. 

TAXES ON ATTORNEY FEES 
We have some good news and some bad news 

about the income tax treatment of attorney fees. Two 
new tax developments apply to the tax treatment of 
attorney fees and court costs paid or incurred by 
non-bu siness taxpayers in specific types of cases. 
These developments do not apply to attorney fees 
and court costs paid or incurred by businesses and 
do not apply to most personal injury cases. 

First, the good news . Last fall Congress passed 
the American Jobs Creation Act of 2004 (the Act) (P.L. 
108-311 ), which added a new rule to the Internal Rev
enue Code (IRC). The rule provides that, to the extent 
attorney fees and court costs are includable in the 
taxpayer's income, those fees and costs are deduct
ible, thus offsetting the income. To qualify for the tax 
treatment of this new IRC subsection, the client must 
be an individual, and the cause of action must fall 
within those specified by the new legislation. The Act 
names over 10 federal causes of action that qualify, 
most of which involve civil rights, employment, or dis
crimination. The Act applies to attorney fees paid after 
October 22, 2004, with respect to any judgment or 
settlement occurring after October 22, 2004. 

The bad news is that the U.S. Supreme Court re
cently reversed a Ninth Circuit case and held that, as 
a general rule, when a litigant's recovery constitutes 
taxable income, the litigant's income includes the 
portion of the recovery paid to the attorney as a 
contingent fee. The decision came in two consoli-
dated cases, Banks and Banaitis , 543 U.S. ___ , 125 
S.Ct. 826, 160 L.Ed.2d 859 (2005). The Banaitis case 
originated in Oregon . 

Together, these two developments mean that in
dividual litigants whose recovery constitutes taxable 
income, and whose cause of action does not fall 
with in the Act, will be taxed on the recovery - in
cluding the portion paid to the attorney. Some ex
amples of causes of action that do not fall within the 
Act and wi ll result in taxation of the attorney fees 
under Banks and Banaitis are defamation; inten
tional infliction of emotional distress; breach of con
tract; unfair competition; and violations of securi
ties , antitrust, patent, trademark, and copyright laws. 

Attorneys who advise clients regarding settle
ments and judgments in cases that do not fall within 
the Act should make certain that thei r c li ents receive 
adv ice on the tax treatment of the awards, including 
the attorney fees. 
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For a more detailed explanation of these tax de
velopments, visit www.osbplf.org, select Loss Pre
vention Material , then In Brief newsletter , then 
June 2005, and view the article, "Recent Develop
ments in Taxation of Court Costs and Attorney Fees 
for Individuals," by Philip N. Jones, Duffy Kekel LLP, 
and Joseph Wetzel, Wetzel, DeFrang & Sandor. 

Our thanks 10 Philip N. Jon es, Duffy Kekel LLP, and 

Joseph Wet zel, Wetzel, DeFrang & Sandor, for this tip and 

for the article posted on our Web site. 

NEW BANKRUPTCY ACT 
The Bankruptcy Abuse Prevention and Con

sumer Protection Act of 2005 (the Act) was enacted 
on April 20, 2005. This article focuses on the effects 
of the Act on lawyers who represent debtors. It re
views the provisions of the legislation that subject 
lawyers to new forms of liability and gives an over
view of the significant changes in the Ia w relating to 
consumers and individual debtors. This article does 
not discuss the many other sections of the Bank
ruptcy Code that have been changed, including the 
rules governing the priority of domestic support ob
ligations , small business cases, Chapter 12 cases, 
preferences, exceptions to the automatic stay, and 
the assumption or rejection of real estate leases . 

Most provisions of the Act, including those 
creating lawyer liability, become effective on Oc
tober 17, 2005. However, there are many exceptions 
to the October 17 , 2005, effective date, inc] uding 
those listed at the end of this article. 

LAWYER CERTIFICATION Of SCHEDULES 

The Act requires a lawyer filing a bankruptcy pe
tition to certify the accuracy of all lists, schedules, 
and statements to the same standard as other federal 
pleadings. By their "s igning , filing, submitting , or 
later advocating a pleading, written motion, or other 
paper," lawyers certify, among other things, to the 
best of their knowledge, information , and belief, that 
they are being filed in good faith, are not frivolous, 
and that "the allegations and other factual conten
tions have evidentiary support" (or at least that they 
are likely to have such support after further investi
gation). 

At this point, no one knows how the courts will 
interpret this new requirement. Some bankruptcy 

lawyers believe that, at a minimum, the Act necessi
tates that they review client source materials such as 
tax returns, bank statements, pay stubs, insurance 
policies, and the like to verify the information in
cluded in bankruptcy lists, schedules, and state
ments. This review may make it more expensive for 
many consumer debtors. Other bankruptcy lawyers 
are very concerned that the courts will take a more 
extreme position and will require lawyers to hire 
property appraisers, audit the debtor's financial af
fairs, and perhaps conduct an independent private 
investigation of the debtor as well. This additional 
work would come at a substantial cost to the debtor. 

Bankruptcy courts have broad discretion to im
pose sanctions, such as ordering the payment of at
torney fees, a monetary fine, or other suitable pen
alty. The Act's standards for imposition of sanc
tions for failure to file accurate lists, schedules, or 
statements may differ from those in Rule 9011. The 
Act is silent about whether there is a safe harbor 
(I ike the one in Rule 90 I I that allows for the with
drawal of a matter) for lists, schedules, and state
ments. This silence creates an ambiguity about 
whether the Act creates a safe harbor for lists , 
schedules, and statements. The lack of a clear stan
dard for the amount of due diligence necessary to 
avoid possible sanctions is raising much concern 
among bankruptcy lawyers. 

LAWYER CERTIFICATION Of 
REAFFIRMATION AGREEMENTS 

The Act also requires lawyers to certify the 
debtor's ability to meet the financial requirements of 
any reaffirmation agreement the lawyer negotiates 
and approves for the debtor. At the same time, how
ever, other provisions in the new legislation will 
make it more difficult or even impossible for a con
sumer debtor to keep personal property without re
demption or reaffirmation. In the future, reaffirma
tion may be more important to the debtor with an au
tomobile or even a household appliance in which an 
interest is secured by an aggressive creditor. While 
reaffirmation agreements may become more impor
tant, lawyers may be more reluctant or even unwill
ing to certify them for their clients. 

The Act does not prescribe a sanction for faulty 
reaffirmation certification. However, the debtor 's 
subsequent failure to make payments pursuant to a 
reaffirmation agreement could open the door to a 
claim by either the debtor or the creditor against the 
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certifyi ng lawyer. The creditor who entered into the 
reaffirmation agreement with the debtor on the basis of 
the certification may be able to assert a claim against 
the debtor's lawyer if the creditor could show that the 
lawyer incorrectly certified the debtor's ability to make 
payments, and the debtor could seek damages for an 
error in the lawyer's analysis. The extent of a certify
ing lawyer's liability under this provision is yet to be 
determined. Some lawyers may avoid liability simply 
by refusing to approve any reaffirmation agreements 
for consumer debtors. 

LAWYERS AS " DEBT RELIEF AGENCIES " 

The Act defines debt re lief agency as "any per
son who provides any bankruptcy assistance to an 
assisted person in return for the payment of money 
or other valuable consideration." While this defini
tion arguably covers any lawyer advising most cli
ents in connection with a consumer bankruptcy pro
ceeding, many of the duties required of and restric
tions imposed on a debt relief agency make little 
sense for a licensed and regulated professional. 

Under the Act, debt relief agencies are prohib
ited from advising an "assisted person" to "pay an 
attorney or bankruptcy petition preparer fee or 
charge for services performed as part of preparing 
for or representing a debtor in a case under this 
title." This prohibition doesn't make much sense if 
the debt relief agency is a lawyer. One could argue 
that a lawyer does not advise a client to pay but 
rather enters into an agreement with a client to pay. 
A court could reasonably interpret that this provi
sion is not intended to prevent a lawyer from charg
ing a client for bankruptcy services. 

If lawyers qualify as debt relief agencies, they 
will be obligated to make substantial disclosures 
mandated by the Act within three days of the first 
date on which an offer is made to provide bank
ruptcy assistance. This could require the lawyer who 
handles consumer bankruptcies to state: "We are a 
debt relief agency. We help people file for bank
ruptcy relief under the Bankruptcy Code," or some
thing substantially similar. 

A debt relief agency violates the law if it misrep
resents "to any assisted person ... the benefits and 
risks that may result if such person becomes a 
debtor" in bankruptcy. If this provision is applied to 
lawyers, it may raise an argument that the Act 
creates a statutory penalty for malpractice. 

An intentio nal or even negligent fa il ure to com
ply with the requirements and restrictions of a debt 
relief agency can result in disgorgement of fees paid 
to the agency by the debtor, as well as the payment 
of damages and attorney fees. The state i~ which the 
violation occurs may seek injunctive relief in federal 
district court. The bankruptcy court, on its own ini
tiative, may also enjoin a vio lation and levy civil 
damages against the offender. 

MEANS TESTING 

Under the old law, there was limited "means test
ing" to determine eligibility for Chapter 7 relief in 
Section 707(b). The new law enhances 707(b) and 
creates a presumption that the debtor should file a 
Chapter 13 if, in a five-year period, the debtor can 
pay the lesser of (a) 25% of unsecured claims or 
$6,000 of unsecured non-priority claims, whichever 
is greater, or (b) $10,000. The presumption under this 
enhanced "means testing" provision can be rebutted 
only if the debtor can demonstrate "special circum
stances." 

The determination of how much a debtor should 
pay is based on IRS guidelines for "reasonable and 
necessary expenses." The Act specifies some par
ticular expenses as "reasonable," such as those in
curred in caring for elderly or disabled family mem
bers. Social Security payments are excluded from the 
debtor's income in means testing. 

The means test does not apply to a debtor 
whose income is equal to or below the highest me
dian family income for a family of equal or lesser 
size in the applicable state. For debtors whose in
come exceeds this amount, any party in interest 
(including creditors, trustees, or the judge) could 
move to convert the Chapter 7 filing to a Chapter 
13 or request that it be dismissed as "abusive" 
under Section 707(b) of the Bankruptcy Code. The 
new law does not require the "abuse" to be "sub
stantial." 

A Chapter 7 filing can also be challenged on 
grounds of bad faith or that the totality of the cir
cumstances demonstrates abuse. If the debtor's 
income is above the applicable median, any party 
in interest can bring an abuse motion. If the 
debtor's income is below the applicable median, 
the motion must be brought by a judge, U.S. 
Trustee, or bankruptcy administrator. 
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HOMESTEAD EXEMPTION 

The Act requires a debtor to be a resident of a 
state for two years before he or she can take advan
tage of that state's homestead exemption. It also ex
tends the definition of "debtor ' s residence" to in
clude mobile homes and trailers. 

The value of the homestead exemption is re
duced to the extent that it is elected for assets the 
debtor put into the home within 10 years before fil
ing bankruptcy with the intent to hinder, delay, or 
defraud a creditor. A debtor who elects a state 
homestead exemption may not exempt any interest 
acquired within 1,215 days of filing that exceeds 
$125,000 in the aggregate, unless the value in excess 
of that amount occurs from a transfer of residences 
within the same state. The principal residences of 
family farmers are exempt from this limitation. 

The new law sets a cap on homestead exemp
tions for individuals who are convicted of specified 
felonies. All the homestead provisions went into ef
fect on April 20, 2005, the date the Act was signed. 

RESTRICTIONS ON DISCHARGE 

The Act strengthens rules on dischargeability of 
debts incurred for the purchase of luxury items and 
cash advances so that more of these debts will be 
presumed nondischargeable. In addition, the new law 
expands the number of loans that are not discharge
able, including fraudulently obtained credit card 
debts, income tax debts resulting from tax fraud or 
willful tax evasion, loan repayments to the debtor 's 
retirement plan, and debts incurred to pay state or 
local taxes. In addition, the Act expands the student 
loan debts that are nondischargeable . 

RESTRUCTURING OF PRIORITY DEBT 

The Act gives alimony and child support debts 
first priority (after any trustee expenses) among un
secured debt under Section 507(a)(l) of the Bank
ruptcy Code, including support debts owed to a gov
ernment agency. The new law also conditions ap
proval of a debtor's repayment plan on proof that 
the debtor has paid all child support obligations due 
after filing for bankruptcy. 

The Act also repeals certain exemptions to the 
nondischargeability of alimony, maintenance, and 
support. In addition, the new law makes property 
that is exempt from the bankruptcy estate subject to 

debts answg from support obligations. The auto
matic stay will be waived to allow collection of child 
support payments during bankruptcy, and the Act 
prohibits the trustee from avo iding a transfer that is 
a bona fide support payment. 

ELIMINATION OF "CRAM DOWN" 

Former bankruptcy law al lowed a Chapter 13 
debtor to "cram down" a sec ured claim by reducing 
the secured claim to the value of the collateral. For 
example, if the debtor owned a vehicle worth $7,000 
secured by a debt of $10,000, the secured debt could 
be reduced to the $7,000. Under the new legislation, 
the debtor has to pay the entire amount of the loan. 
The provision applies to cars purchased within 
910 days before filing and to other consumer items 
purchased within one year of filing. 

MANDATORY CREDIT COUNSELING 

To be eligible for bankruptcy, debtors must now 
undergo credit counseling (at their own expense) 
within 180 days before filing bankruptcy, and they 
must also complete a personal financial management 
course after filing bankruptcy to qualify for a dis
charge. The Act allows the credit counseling require
ment to be waived for 30 to 45 days if the debtor can 
prove that there are "exigent" circumstances or that 
an approved counseling agency refused to assist the 
debtor within five days of the debtor's request for 
counseling. An exemption is allowed if the U.S. 
Trustee in the district determines that adequate 
counseling is not available. 

EVICTIONS NOT STAYED 

Under the new law , evictions will no longer be 
stayed in bankruptcy if the landlord obtained a judg
ment for possession before the debtor filed bank
ruptcy . In addition, the automatic stay can be lifted 
if a landlord is seeking termination of a rental agree
ment based on illegal drug use. 

TAX RETURNS TO BE PROVIDED 

The Act requires a Chapter 7 debtor to provide a 
tax return for the most recent tax period to the 
trustee at least seven days before the first creditors' 
meeting . In addition, the new law requires Chapter 7 
and Chapter 13 debtors to turn over tax returns when 
requested by the court, the U.S. Trustee, any credi
tor, or any party in interest. The law also lists other 
income-related documents the debtor must provide . 
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NOTICE TO CREDITORS 

The Act requires a debtor to provide notice of 
filing bankruptcy to a creditor at the address the 
creditor prefers to receive notice . 

RESOURCES 

The new bankruptcy law has made the most s ub
sta ntial change to the Bankruptcy Code since its 
enactment in 1978. Additional resources on the 
bankruptcy law changes include the American Bank
ruptcy in stitute 's Web s ite at www.abiworld.org; 

W. Brown and L. Ahern, 2005 Bankruptcy Reform 
Legislation With Analys is (West 2005); "Major 
Bankruptcy Overhaul Becomes Law," Lawyers 
Weekly USA, April 25, 2005; and the Cof!lmercia l Law 
League of America's Web site at www.clla.org. 

Our thanks to Kent Anderson, Kent Anderson & Associates 

PC; Brent G. Summers, Tarlow Naito & Summers LLP; Rich

ard A. Slollee, Lewis & Clark Legal Clinic; Johnston A. 

Mitchell, McEwen Gisvold LLP; Todd Trierweiler, Todd 

Trierweiler & Associates; and Lawyers Weekly USA. (To re

ceive free copies of Lawyers Weekly USA, call 1-800-451-9998 

or visit www.lawyersweeklyusa.com.) 

BANKRUPTCY ACT EFFECTIVE DATE EXCEPTIONS 
Here are some of the provisions of the Act for which there is an exception to the general effective date of 
October 17, 2005: 

• Sections 308, 322, and 330, relating to the homestead provisions 
• Section 324, concerning the district courts' exclusive jurisdiction over matters pertaining to profes-

sionals employed in bankruptcy cases 

• Section 325, addressing bankruptcy filing fees 

• Section 434, setting forth specific reporting requirements by small business debtors in Chapter I I 

• Section 60 l, requiring the compilation and reporting of various data in consumer bankruptcies 

• Section 603, requiring random audits of individual Chapter 7 and 13 cases 

• Section 1001, permanently reenacting the provisions of Chapter 12 

• Section 1213, overruling the Deprizio rule 

• Section 1221, requiring that transfers made by nonprofit debtors comply with applicable 
nonbankruptcy law 

• Section 1223, providing for additional bankruptcy judgeships 

• Section 1234, amending provisions of Section 303 and involuntary cases 

• Sections 1301 through 1306, making various amendments to the Truth in Lend ing Act (TILA) 

• Section 140 I , increasing the cap on the wage priority 

• Section 1402, expanding the look-back period for fraudulent transfers 

• Section 1403 , requiring reinstatement of certain retiree benefit plans 

• Section 1404, amending a provision added by the Sarbanes-Oxley legislation that made an exception 
from discharge for certain debts relating to securities fraud 

• Section 1405, requiring the U.S. Trustee to move for the appointment of a trustee when there are 
reasonable grounds to suspect fraud , dishonesty , or criminal conduct on the part of certain corporate 
officials 

Some of the above provisions , such as the homestead proviSions, became effective on the date of enact
ment, April 20, 2005. A complete summary of the exceptions and their effective dates is available on the 
Web site of the Commercial Law League of America (CLLA). Go to www.clla .org , select News Wire at the 
bottom of the page, then T~e New Code on the left-hand sidebar, then scroll down to Frequently Requested 
Materials and select "Effective Date and Exceptions to the General Effective Date," by Catherine E. Vance, 
Development Specialists , Inc . 

Our thanks to the Commercial Law League of America (CLLA) for this information. 
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NEWS ABOUT RULES 

ERROR IN 2005 OREGON RULES OF COURT: The Thomson West 2005 edition of Oregon Rules of Court 
- State has erroneously incorporated amendments to the Oregon Rules of Civil Procedure (ORCP) that will 
not become effective until January 1, 2006. You can find the current, unamended ORCP at 
www.leg.state.or.us/ors/orcpors.htm. To view the amendments that will take effect next January (showing 
the additions and deletions to the current rules), unless the Legislature modifies the Council on Court 
Procedure's actions before then, go to www.publications.ojd.state.or.us, select Rules on the lower left side, 
then December 11 , 2004, Amendments to Oregon Rules of Civil Procedure (ORCP). 

PLF COVERAGE FOR BUSINESS DEALS WITH CLIENTS UNDER ORPC: Oregon Rule of Professional 
Conduct (ORPC) 1.8(a) on business transactions with clients requires a "writing signed by the client" in 
which the client gives informed consent to the essential terms of, and the lawyer's role in, the transaction. 
You can find the new rules and a study guide prepared by the Oregon State Bar on the OSB Web site at 
www .osbar .org/barnews/hodsubmit. html. 

The PLF' s Claims Made Plan (the Plan) does not apply to any claim based on or arising out of any business 
transaction subject to ORPC 1.8(a) unless Disclosure Form ORPC 1 (Exhibit A to the Plan) has been prop
erly executed before the occurrence giving rise to the claim. See PLF 2005 Claims Made Plan Exclusion 8. 
Under ABA Formal Op. 02-427, transactions subject to ORPC I .8(a) include acquiring a contractual security 
interest in a client's property to secure payment of fees earned or to be earned. You can find the Plan and 
Exhibit A- Form ORPC l in the 2005 OSB Membership Directory, pages 57-68, and also on the PLF's Web 
site. Go to www.osbplf.org, select Primary Coverage, then Primary Coverage Plan. 

AMENDMENTS TO ORAP: Effective January 1, 2005, the Oregon Supreme Court and Oregon Court of Ap
peals adopted amendments to the Oregon Rules of Appellate Procedure (ORAP). You can read the amend
ments to the rules in the Oregon Appellate Courts Advance Sheets, December 6, 2004, No. 25. Some of the 
more significant amendments are changes in preparation of transcripts (Rules 3.33 and 3.35); specifications 
for briefs (Rules 5.05 and 5.12); assignments of error (Rule 5.45); excerpt of record (Rule 5.50); additional 
authorities (Rule 5.85); form of petition for review (Rule 9.05); and the time frame for responding to a peti
tion for review (Rule 9.1 0). In addition, the courts adopted Proposed New Rule 8.50 dealing with segrega
tion of protected personal information. The proposed rule can be found with the amendments to the rules. 

E-MAIL ADDRESS REQUIRED BY UTCR: Beginning August 1, 2005, Uniform Trial Court Rule (UTCR) 
2.010(7) requires that all documents include the author's fax number, if any, and the attorney's e-mail ad
dress, if any. You can find additional information about the UTCRs at www.ojd.state.or.us/programs/utcr/ 
index.htm. The e-mail address may be that of a docketing clerk or other staff member in the attorney's firm 
who is responsible for calendaring the attorney's court information. If you are a sole practitioner, it is a 
good idea to maintain a separate e-mail account just for court e-mails. Make sure your staff has your pass
word so they will have access to your account in your absence. 

SUMMARY JUDGMENTS: ORCP 47C requires a motion for summary judgment to be filed at least 60 days 
before the date set for trial. 

PLAY IT SAFE- FILE ORCP 54E OFFERS OF JUDGMENT: In a recent Multnomah County case that re
lied on ORCP 9, the court ruled that ORCP 54E offers of judgment must be filed with the court within a rea
sonable time after serving the offer on opposing counsel. 1f you are making an offer of judgment, take the 
safe course and file it with the court at the time you serve the offer on opposing counsel. 

Our thanks to Chuck Carlson, Circuit Court Judge for Oregon Second Judicial District; Peter Jarvis, 
Hinshaw & Culbertson LLP; Susan K. Eggum, Susan K. Eggum PC; and Dee Crocker, PLF Practice Man
agement Advisor, for their assistance with these news items. 
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TIPS, TRAPS, &.. RESOURCES 
PAPERLESS OFFICES: If you are considering converting your law firm to a paperless office, read "Our 
Paperless World," by Steven 0. Rosen of the Rosen Law Firm in Portland. Go to www.osbplf.org, select 
Loss Prevention Material, Practice Aids and Forms, File Management, then Our Paperless World. This ar
ticle originally appeared in Solo & Small Firm News, 4: I, Winter 2003-2004, published by the Am~rican Bar 
Association Section of Litigation . 

TRUST ACCOUNTING HANDBOOK: The PLF has updated A Guide to Setting Up and Using Your Lawyer 
Trust Account (2005). To access the PDF, go to www.osbplf.org, select Loss Prevention Material, the·n 
Books and Publications. If you do not have Internet access and would like a hard copy, call Danae Weber 
at 503-639-6911 or 1-800-452-1639. 

PLF PRACTICE AIDS: The PLF frequently updates and refines the practice aids posted on our Web site. 
If you are using PLF practice aids, remember to check occasionally for updates. Be sure to check in Janu
ary 2006 for practice aids that are updated to reflect 2005 legislative changes. 

PRACTICE MANAGEMENT- UNCASHED CHECKS: As part of your monthly trust account reconciliation 
process, pay attention to outstanding checks. If a check has not been cashed within a reasonable time, be
gin investigating. It is possible that your client never received the check. Occasionally, a client will hold 
on to a check because the client is not satisfied with the amount and is considering what to do. These situ
ations can result in disciplinary complaints, malpractice claims, and ill will. If you find that a check you 
mailed has not been cashed within a reasonable time, call the person, ask whether he or she received the 
check, and find out whether you need to resolve any other issues. This approach will save you and your 
client a lot of time and aggravation. 

ESTATE PLANNERS: When helping clients with estate plans, remind them to record their computer and 
voice-mail passwords and to store them where the personal representative will be able to find them. 

BANKRUPTCY COURT: Electronic filing is now available in the U.S. Bankruptcy Court for the District of 
Oregon. For information on how to become an authorized user, go to www.orb.uscourts.gov/ecf. "E-or
ders" are also being offered by the court. To facilitate using the system, the U.S. Bankruptcy Court asks 
that you: (1) Leave four inches completely blank at the top of the first page of orders and judgments. (Do 
not put your firm name on the left, and do not put "Below is an Order of the Court" anywhere in that 
space. The language will be added electronically by the court.) (2) Put three number symbols "###" at the 
end of the text, before the "submitted by" language. (3) When using pleading paper format, be sure the 
numbers and vertical line are no more than 3/4 inch from the left edge of the page. 

INCLUDE E-MAIL/WEB SITE DISCLAIMERS: The most common malpractice trap associated with Web 
sites is the unintended creation of an attorney-client relationship. To avoid this pitfall, a home page 
should include a disclaimer clearly stating that the attorney-client relationship does not begin until the at
torney has evaluated the case and the client has entered into a representation agreement. You should also 
warn that the Internet may not be completely secure. 

When using e-mail to communicate with clients or others on client matters, include a warning at the begin
ning of your e-mail, such as: "DO NOT read, copy, or disseminate this communication unless you are the 
intended addressee. This e-mail contains confidential and/or privileged information intended only for the 
addressee. If you have received this communication in error, please call us immediately at (XXX) XXX
XXXX and ask to speak to the sender of the communication. Also, please e-mail the sender and notify the 
sender immediately that you have received the communication in error." 

For more information and for sample list service/usenet and newsletters/articles disclaimers, go to 
www.osbplf.org, select Loss Prevention Material, Practice Aids and Forms, Client Relations, then Client 
Development and Technology. 

Our thanks to Dee Crocker, PLF Practice Management Advisor, and Trish Brown, U.S. Bankruptcy Court 
Judg e, for these tips. 
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Practice 
Management 
Advisors of the 
Professional Liability Fund 

Law Office Systems Assistance 
Call for free and confidential assistance from the Profess ional Liability Fund. 
• Getting sta rted in pract ice • Office management • Ca lendaring & fil ing systems 
• Time management • Office & trust accounting • Staffi ng issues • 

503-639-691 I • 800-452-1639 Dee Crocker • Beverly Michael is • Sheila Blackford 

DOCUMENT DESTRUCTION 

Lawyers have a duty to preserve clients' confidential information, even when destroying files . Generally , the 
PLF recommends that files be shredded (after the appropriate period of file retention) . See PLF Practice Aid 
File Retention and Destruction at the PLF' s Web site. Go to www.osbplf.org, select Loss Prevention Material, 
Practice Aids and Forms, File Management, then File Retention and Destruction. 

On June 1, 2005, a new law took effect that regulates the disposal of consumer information. The Fair and Accu
rate Credit Transaction Act (FACTA) Disposal Rule (the Rule) requires any person who maintains or possesses 
"consumer information" for a business purpose to properly dispose of such information by taking "reasonable 
measures" to protect against unauthorized access to or use of the information in connection with its disposal. 
The Rule defines "consumer information" as any information about an individual that is in or derived from a 
consumer report. 

Although the Rule doesn't specifically refer to lawyers, it may be interpreted to apply to lawyers, and the prac
tices specified in the Rule would safeguard clients' confidential information. "Reasonable measures" for dis
posal under the Rule are (1) burning, pulverizing, or shredding physical documents; (2) erasing or physically 
destroying electronic media; and (3) entering into a contract with a document disposal service. 

0 

Lawyers who advise businesses that either use consumer information in their everyday operations (such as 
banks, lenders, insurers, auto dealers, realtors, mortgage brokers, and employers) or store consumer reports 
and information (such as record management and information management companies) need to counsel their cli
ents to implement appropriate document destruction policies to comply with the new Rule . 

To read the Federal Trade Commission's November 18, 2004, press release and the text of the Final Rule, 
16 C.P.R. Part 682, go to www.ftc.gov/opa/2004/ll!factadisposal.htm. 

Our thanks to Dee Crocker, PLF Practice Management Advisor, for this tip. 
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